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To my beloved son, Gustavo: 
For all the time I had to steal 
myself away from you. 



 
 

  

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“Brushfire fairytales 
Itsy bitsy, diamond wells 
Big fat hurricanes 
Yellow-bellied given names 
Well, shortcuts can slow you down 
And in the end, we’re bound 
To rebound off of we 
[…] Slow down everyone 
You’re moving too fast 
Frames can’t catch you when 
You’re moving like that”. 

(Jack Johnson,  
Inaudible Melodies) 

 
 
“Das Gesetz […], 
Alles will es nur eben machen,  
Möchte gerne die Welt verflachen”. 

(Friedrich Schiller,  
Die Braut von Messina) 
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INTRODUCTION 

If someone had told me five years ago that today I 
would be publishing a book on the private law doctrines 
of abuse of rights, I certainly wouldn’t have believed it. 
Until recently, this seemed to me to be an exhausted 
subject — and, as a logical consequence, not at all 
challenging. After all, since August 3, 1915 — the date of 
the Clement-Bayard case,1 ubiquitous in civil law classes 
at Law schools, and considered by some (mistakenly) to 
be the starting point of the doctrines of abuse —, more 
than a hundred years have passed. What could possibly 
not have been said on the subject? 

My aim was never to study the doctrines of abuse of 
rights themselves, but rather their application to the 
fundamental rights Dogmatics (the abuse of fundamental 
rights) — which, from the outset, I sensed was not a 
novelty, but an adaptation.  

When I saw the first thesis by Hans-Ulrich Gallwas, 
the pioneer in the discussion on the abuse of 
fundamental rights, the alarm bells went off: “The private 
law doctrine of abuse of rights is linked to the abstract 

 
1 A landowner had placed iron spears within the boundaries of his property in 

order to pierce airships taking off from the neighboring land where they were 
manufactured. When sued, he claimed that the Napoleonic Code provided that: 
“Property is the right to enjoy and dispose of things in the most absolute 
manner”. The Cour de Cassation ruled: “Abuse of right, raising of buildings, 
intention to cause damage” (“1° Propriété, droit, étendu spéculation, moyens 
illégitimes, responsabilité ; 2° Abus du droit, élévation de constructions, 
intention de nuire; 3° et 4° Dommages-intérêts, dommage éventuel, dommage 
incertain”) (Cass., Aug. 3, 1915, Arrêt du 3 août 1915, Dalloz. Jurisprudence 
générale: Recueil Périodique et critique de jurisprudence, de législation et de 
doctrine en matière civile, commerciale, criminelle, administrative et de droit 
publique 1re partie (1917): 79, (Fr.)). 
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formulation of the Tatbestände”.2–3  

The first hurdle was difficult to overcome: the 
Tatbestände 4  were not mentioned in private law 

 
2 Hans-Ullrich Gallwas, Der Mißbrauch von Grundrechten (Berlin: Duncker & 

Humblot, 1967), 173: “Die zivilrechtliche Lehre vom Rechtsmißbrauch knüpft 
an der abstrakten Formulierung gesetzlicher Tatbestände an”. 

3 Unless otherwise indicated, all translations into English of texts in other 
languages are my own. The original texts are cited in footnotes, so that the most 
attentive reader can compare them with my translation. 

4 The reader will want to know from the outset what Tatbestände (singular: 
Tatbestand) is, a German term that I have chosen not to translate. Literally, it 
is “the existence (from the verb bestehen) of the fact (Tat), the existing fact [a 
existência (do verbo bestehen) do facto (Tat), o facto existente]” (Fernando 
José Bronze, Metodologia do Direito (Coimbra: Coimbra Jurídica, 2020), 319 
[fn. 1194]). To get an idea of the complexity of the specific task of translation, 
José Lamego translates Tatbestand into Portuguese, in the translation of the 
same work, in at least five different ways (“provision”, “factual situation”, 
“normative forecast”, “prediction”, “typical factual situation”), and even goes so 
far as to simply omit it in one passage: “Kaufmann dagegen meint mit dem 
‘analogischen Denken der Rechtswissenschaft’ nicht einen Vergleich zweier 
Sachverhalte, sondern den Vergleich eines Sachverhalts mit dem Tatbestand 
einer Norm” (Karl Larenz, Methodenlehre der Rechtswissenschaft, 6. 
neubearb. Aufl. (Berlin, Heidelberg, New York: Springer, 1991), 136) is 
translated only as “Kaufmann, on the contrary, means by ‘analogical thinking 
in legal science’ not a comparison between two factual situations, but the 
collation of a factual situation with [here the omission] a norm [Kaufmann, 
pelo contrário, significa com o ‘pensamento analógico na ciência jurídica’ não 
uma comparação entre duas situações de facto, mas o cotejo de uma situação 
de facto com uma norma]” (Karl Larenz, Metodologia da Ciência do Direito, 
tran. José Lamego, 3. ed. (Lisboa: Fundação Calouste Gulbenkian, 1997), 188). 
Care should be taken not to confuse the Tatbestand with the Typus — a warning 
that applies generally to any qualification as Typus (Karl Engisch, La idea de 
concreción en el derecho y en la ciencia jurídica actuales, tran. Juan José Gil 
Cremades (Granada: Comares, 2004), 390) —, which is why we must resist the 
temptation to translate the German term Tatbestand as ‘type’. In Italian, the 
term fattispecie (“preconfectioned circumstances”) is used with the same 
denotation as Tatbestand, to explain abuse of rights (v.g. Nicolò Lipari, “On 
Abuse of Rights and Judicial Creativity,” The Italian Law Journal 3, no. 1 
(2017): 68–9). In this context, José Canotilho defines fundamental rights as 
“open-ended fattispecie [normas com fattispecie aberta]” (José Joaquim 
Gomes Canotilho, Direito Constitucional e Teoria da Constituição, 7. ed. 
(Coimbra: Almedina, 2003), 379), and Jorge Reis Novais calls his conception 
of Tatbestand a “mitigated restrictive of facti species [restritiva mitigada da 
facti species]” (Jorge Reis Novais, As Restrições aos Direitos Fundamentais 
não Expressamente Autorizadas pela Constituição, 2. ed. (Coimbra: Coimbra, 
2010), 42). 
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literature on the abuse of rights. This could even be an 
irrelevant difference, if one ignored — which is by no 
means advisable — that some of the most relevant 
statutory disposals on abuse of rights in continental 
Europe are article 281 of the Greek Civil Code and (the 
substantially identical to the latter) article 334 of the 
Portuguese Civil Code, both recognized as “product of 
Germanic doctrine”.5 

The placement of abuse as a problem strictly 
related to the formulation of the Tatbestände based on 
the ‘abstract’ interpretation of the normative text is a 
hallmark of German abuse of rights doctrines: Hans 
Kudlich concludes that: “From the point of view of norm 
theory, the figure of abuse of rights falls [...] into the 
group of solutions to ‘the problem of the necessary 
selectivity of legal Tatbestände’”,6 and Heinrich Henkel 
understands abuse as the result of the prevalence, in an 

 
5 António Manuel da Rocha e Menezes Cordeiro, “Do Abuso do Direito: Estado 

das Questões e Perspectivas,” Revista da Ordem dos Advogados 65, no. II 
(September 2005). In the same sense: Filippo Ranieri, “Die ‚bona fides‘ und die 
richterliche Kontrolle der Rechtsausübung,” in Europäisches 
Obligationenrecht: Ein Handbuch mit Texten und Materialien, 3., vollständig 
überarbeitete Aufl. (Wien: Springer, 2009), 1839. 

6 Hans Kudlich, Strafprozeß und allgemeines Mißbrauchsverbot: 
Anwendbarkeit und Konsequenzen eines ungeschriebenen 
Mißbrauchsverbots für die Ausübung strafprozessualer 
Verteidigungsbefugnisse (Berlin: Duncker & Humblot, 1998), 62: 
“Normtheoretisch fällt hiermit also die Figur des Rechtsmißbrauchs in die 
Gruppe der Lösungswege für ‚das Problem der notwendigen Selektivität von 
gesetzlichen Tatbeständen‘ und damit in den Problemkreis, der sich aus dem 
Spannungsverhältnis von Normtreue einer- und Problemgerechtigkeit 
andererseits ergibt”. The constitutive interpretation of these Tatbestände 
would reveal “the decision of the legislature, which exists at least at first sight” 
(“Oben wurde erläutert, daß die Wurzel der Mißbrauchsproblematik in der 
Divergenz zwischen dem Ergebnis einer (eng verstandenen) Auslegung und 
dem gewünschten (bzw. vor allem: dem Zweck der Norm entsprechenden) 
Ergebnis oder anders formuliert: zwischen der zumindest auf den ersten Blick 
bestehenden Entscheidung des Gesetzgebers und der Eigen Wertung des 
Richters liegt”) (Kudlich, Strafprozeß und allgemeines Mißbrauchsverbot, 
103). 
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individual case, of the individualizing tendency over the 
generalizing tendency of justice, the latter understood as 
the “treatment modeled according to Tatbestand and 
legal consequences”.7 

That’s why my research, originally on the abuse of 
fundamental rights, took a huge detour: instead of 
working on a ready-made theory, it was necessary, as a 
first step, to (re)constitute a theory of the abuse of rights. 

In this context, what undoubtedly caused me the 
most concern was the ignorance outside Germany- 
-language legal cultures of what the Germans call the 
“brown past”8  of the private law doctrines of abuse of 
rights: their participation in Nazism.  

This participation of the doctrines of abuse of rights 
in the Nazi project is symbolized by two well-known 
works, both by Wolfgang Siebert, which received the 
Franco-Belgian doctrine of abuse of rights in Germany — 
Verwirkung und Unzulässigkeit der Rechtsausübung 
(1933) and Vom Wesen des Rechtsmissbrauchs (1934). 

 
7 Heinrich Henkel, Recht und Individualität (Berlin: de Gruyter, 1958), 25–7: 

“Damit ergibt sich für den Gesetzgeber aus zwingender Notwendigkeit nicht 
nur eine generalisierende Betrachtung und Ordnung des Lebensstoffes, 
sondern auch eine schablonisierende Behandlung nach Tatbestand und 
Rechtsfolge”). For Henkel, the legislator is limited by a need for generalization, 
however slight. For him, it is impossible to take into account all the possible 
individualities of future cases, because “the essence of the individual always 
contains a moment of surprise that translates unpredictably into inexhaustible 
combinations of the game of fate and chance [en la esencia de lo individual está 
contenido siempre un momento de sorpresa que se traduce, 
imprevisiblemente, em combinaciones inagotables del juego del destino y del 
azar]” (Heinrich Henkel, Introducción a la Filosofía del Derecho: 
fundamentos del Derecho (Madrid: Taurus, 1968), 577).  

8 ‘braune Vergangenheit’. The ‘brown’ is a reference to the color of the uniform 
of the members of the National Socialist German Workers’ Party 
(Nationalsozialistische Deutsche Arbeiterpartei). 
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Siebert also drafted a People’s Code (Volksgesetzbuch),9 
which aimed to formalize the overcoming of the BGB by 
Nazi principles,10 and stated, among other things, that: 
“The abuse of rights is not legally protected. In particular, 
[...] those who proceed with a harshness in execution that 
is grossly contrary to the common sense of the people” 
(emphasis added).11  

After the fall of Nazism, Siebert himself took part 
(now together with Franz Wieacker and Jossef Esser) in 
the reshaping of the German abuse of rights doctrines, 
which began to follow a completely different dynamic: 
the formulation of groups of cases. However, the lesson 

 
9 Thomas Duve and Hans-Peter Haferkamp, “§ 242. Leistung nach Treu und 

Glauben,” in Historisch-Kritischer Kommentar zum BGB [HKK-BGB], ed. 
Mathias Schmoeckel, Joachim Rückert and Reinhard Zimmermann (Tübingen: 
Mohr Siebeck, 2007), 378. 

10 The words are Wolfgang Siebert’s own: “What ‘good customs’ and ‘objective 
good faith’ [...] mean in terms of content is determined by the prevailing 
popular opinion, i.e. for Germany, according to the National Socialist 
worldview [Was die ‚guten Sitten‘ und was ‚Treu und Glauben mit Rücksicht 
auf die Verkehrssitte‘ inhaltlich bedeuten, bestimmt sich nach der 
herrschenden Volksauffassung, d. h. für Deutschland nach der 
nationalsozialistischen Weltanschauung]” (Wolfgang Siebert, “Wolfgang 
Siebert, Privatdozent: Verwirkung und Unzulässigkeit der Rechtsausübung. 
Ein rechtsvergleichender Beitrag zur Lehre von den Schranken der privaten 
Rechte und zur exceptio doli (§§ 226, 242, 826 BGB.), unter bes. 
Berücksichtigung des gewerblichen Rechtsschutzes (§ 1 UnlWG.). (Arbeiten 
zum Handels—, Gewerbe- u. Landwirtschaftsrecht, Herausgeber Prof. Dr. 
Ernst Heyma, Berlin Nr. 72.) Marburg i. Hess. 1931. G. Elwertsche 
Verlagsbuchh. G. Braun. 255 S. Preis kart. 10,50 RM,” Zeitschrift für 
ausländisches und internationales Privatrecht 8 (1934): 1000). 

11 Dirk Looschelders and Dirk Olzen, “§ 242 Leistung nach Treu und Glauben,” in 
J. von Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 
Einführungsgesetz und Nebengesetzen, ed. Dirk Olzen, Dirk Looschelders, 
Gottfried Schiemann and Michael Martinek, Neubearb. 2019 Aufl. (Berlin: de 
Gruyter; Köln: Otto Schmidt, February 28, 2022), mg. 68: “Rechtsmißbrauch 
findet keinen Rechtsschutz. Mißbräuchlich handelt besonders, wer auf der 
wörtlichen Erfüllung einer sinn- und zwecklos gewordenen Verpflichtung 
besteht, wer eine Befugnis so spät geltend macht, daß er sich dadurch mit 
seinem eigenen früheren Verhalten in einen unerträglichen Widerspruch setzt, 
wer bei der Vollstreckung mit einer Härte vorgeht, die dem gesunden 
Volksempfinden gröblich widerspricht”. 
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remains: Frank von Look’s warning should permanently 
resonate with anyone willing to study abuse of rights 
doctrines: “the formation of groups of cases was not as 
pronounced at that time as it is today, which facilitated 
the penetration of National Socialist ideas into 
jurisprudence. Today’s differentiated groups of cases [...] 
should not only be seen as an aid to systematizing case 
law material, but at the same time as a methodical 
instrument to prevent abuse, as in National Socialist 
times” (emphasis added).12  

Which way does literature lean: towards Siebert I 
and his doctrine of Rechtsmißbrauch inspired by the 
French doctrines of abus de droit (especially the work of 
Louis Josserand), or towards Siebert II and his 
allgemeine Verbot unzulässiger Rechtsausübung  of 
groups of cases? I believe literature are firmly and 
unthinkingly moving in the direction of the abus de 
droit/Rechtsmißbrauch doctrines.  

This “dogmatic disregard” for the “ideological 
involvement” of the doctrines of abuse of rights with 
Nazism is dangerous: without this in mind, the private 
law doctrines of abuse of rights and the possible 
consequences of their application in practice (especially 
the powers they confer on judges) are not understood in 

 
12 Frank von Look, “Die zivilrechtlichen Generalklauseln in der Rechtsprechung,” 

Juristische Rundschau, no. 3 (March 2000): 97: “Im Hinblick auf die 
Generalklauseln ist zu beachten, daß die Fallgruppenbildung damals noch 
nicht so ausgeprägt war wie heute, was das Eindringen 
nationalsozialistischen Gedankenguts in die Rechtsprechung erleichterte. Die 
heutigen ausdifferenzierten Fallgruppen zu den Generalklauseln sollte man 
nicht nur als Hilfsmittel zur Systematisierung des Rechtsprechungsmaterials 
ansehen, sondern zugleich als methodisches Instrument, um einem Mißbrauch 
wie in nationalsozialistischer Zeit vorzubeugen”. 
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the necessary depth.13  

Everything becomes even more frightening when 
one compares the current situation of the Judiciary in 
some countries (strong activism) with the scenario that 
preceded Nazism in Germany (which was then immersed 
in the School of Free Law). 14  Poorly handled (and/or 
poorly controlled), the doctrines of abuse of rights offer 
themselves as a tool for increasing the power of (if not 
granting absolute power to) judges. 

With all this in mind, I forced myself to get to know 
the ‘other side’ of the doctrines of abuse of rights: the 
Germanic side, very little studied in private law literature. 

 
13 Duve and Haferkamp, “§ 242,” 297: “Ein Beispiel bietet der Umgang mit der 

Rechtsmissbrauchslehre. Während in der rechtshistorischen Literatur seit 
langem auf »ideologische Verstrickungen« dieser Rechtsfigur nach 1933 
hingewiesen wird, nimmt die dogmatische Literatur diese Einwände 
weitgehend nicht wahr und verwendet die hierzu grundlegend gewesenen 
Arbeiten Wolfgang Sieberts weiterhin ohne Rücksicht auf ihre zeitbedingte 
Prägung”. 

14 The formation of the School of Free Law (Freirechtsschule) can be explained as 
the result of replacing the fear of the arbitrary judge with the fear that (statutory) 
law would be blind to the individual case (Ralph Weber, “Einige Gedanken zur 
Konkretisierung von Generalklauseln durch Fallgruppen,” Archiv für die 
civilistische Praxis 192 (1992): 519). This School had an intrinsic relationship 
with objective good faith, since § 242 of the BGB was seen as a “real paragraph 
[königliche Paragraphen]” (Weber, “Gedanken zur Konkretisierung von 
Generalklauseln,” 525–6): Ernst Fuchs, the “most radical” of these authors 
(Juan Antonio García Amado, “Ernst Fuchs y la doctrina del Derecho libre,” 
Anuario de Filosofía del Derecho XIV (1997): 804), argued in 1926 that this 
would be the “Archimedean point on the basis of which it is possible to 
overthrow the old legal world” (“Yet, an idea had taken root, which prompted 
a ‘free law’ advocate Ernst Fuchs to triumphantly declare in 1925 that good 
faith constituted the ‘Archimedian point on the basis of which it is possible to 
unhinge the old legal world’”) (Hans-Peter Haferkamp, “On the German 
History of Method in Civil Law in Five Systems,” German Law Journal 17, no. 
4 (2016): 565). Good faith as an ‘escape valve’ for judges to promote ethical 
breaches of the statutes remained the order of the day even after 1945: Hans- 
-Peter Haferkamp recounts that it got to the point where the British military 
government occupying West Germany in 1947 explicitly prohibited German 
Courts from using §§ 157, 242 and 607 to evade the regulations issued 
(Haferkamp, “On the German History of Method,” 567).  
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So I immersed myself in the ‘Rn.’15 of the Kommentare to 
the BGB, and discovered in them a practically invariable 
presentation: there is always a general part (analysis of 
the requirements of the Tatbestand, legislative history 
and dogmatic treatment, scope of application, etc.), 
followed by numerous groups of cases.16 

This book derives from my PhD thesis, awarded 1st 
prize in the international Prémio FIBE 2023 and an 
honorable mention in Prêmio Capes 2023 (Brazilian 
Ministry of Education), voted one of the three best in the 
field of Law in Brazil, in 2022. 

I believe that, above all, the approach presented 
here is original. In this work, the reader will see a theory 
based on the works of Jossef Esser, Joachim Rückert and 
Friedrich Müller — authors who, unfortunately, are 
rarely translated into Latin languages (and are therefore 
little known outside German-speaking countries). I 
simply ask the reader to give themselves a chance to get 
to know this other way of thinking. 

If I were given just a few lines to express all my 
thoughts presented here, I would summarize them as 
follows: 

a) the private law doctrines of the abuse of rights 
are those that authorize the judge to, under certain 
requirements of justification, immediately (at the time of 
formulating the Tatbestand) consider unlawful a 
behavior that, by ‘abstractly’ interpreting the permissive 
normative text of the source of Law to which the judge is 

 
15 German-language dogmatic texts are often (invariably the Kommentare are) 

numbered in the margin (Randnummer – Rn.), here treated as ‘marginal’ (mg.). 
16 Dirk Looschelders and Dirk Olzen cite the vertiginous growth of the comments 

on § 242 in the Staudinger Kommentar (where they themselves write): the 
number of pages increased from 224 (in 1941) to more than 1500 (in the 1961 
edition) (Looschelders and Olzen, “§ 242,” mg. 84]). 
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bound, should be considered lawful; 

b) the private law doctrines of abuse function in two 
distinct ways (definitory and systematizing approaches), 
roughly associated respectively with the Franco-Belgian 
culture of abus de droit (received in Germany as 
Rechtsmißbrauch), and the German culture of 
allgemeine Verbot unzulässiger Rechtsausübung  
(general prohibition on the inadmissible exercise of 
rights). Only in the German tradition is there a dogmatic 
concern with proposing parameters for intersubjective 
control of the evaluative judgment of abuse of rights — 
which is done through the dogmatic formulation of 
groups of cases that are systematically open to influxes of 
new concrete evaluations —; and 

c) under the Rule of Law, only those who use 
previous dogmatic formulations of groups of cases, or 
those who promote a profound dogmatization based on a 
‘zero of meaning’ in the decision itself, can be considered 
sufficient justifications for the assessment of abuse of 
rights. 

The purpose of this book is not to present a 
definitive theory of the abuse of rights; the aim is more 
modest: to alert the unwary that there is another side to 
this history, and to offer those interested, for further 
research, something that is more comprehensive (and 
therefore better) than what we have today on abuse of 
rights.  
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